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I         and  physical fitness  to  perform the   task,  Congress did not  intend that

j

{         the  public policy favoring the arbitration of  grievances  be  circumvented

I

I          and  supervening jurisdiction over  the  dispute  conferred on the Commission

merely  because  a refusal  to work was  involved.

2.       Danny Bryant's  instigation of a work stoppage on June 1,   1979
In connection with the Julie car was not a  protected  activity under
section  105(c)(l)   of the Mine  Safety Law.

3.       The  Secretary failed to  prove by a preponderance of the reliable,
probative and  substantial  evidence  that Danny Bryant's refusal to accept
Mr.   White's  order  to  perform the  job of a jack setter on March 7,  1980,
was  a   protected  activity under  section 105(c)(l)   of the Mine Safety Law.

4.       The operator  proved by a  preponderance of the reliable,  probative
and   substantial  evidence  that Danny  Bryant was one of  the  instigators of
the   wildcat   strike  that commenced  on Monday,  March 10,   1980*     This activity
was   unlawful  and  in breach of Bryant's no-strike,pledge under  his collec-
tive  bargaining  agreement  with the  operator.     This activity furnished  just
cause   for Bryant's discharge.

OPINION

This was not a dual motive case.  Reams have been written, over the
pleading and proof requirements in anti-reprisal (discrimination) -cases
involving dual or mixed motives.  See, e.g. Lasky and Leathers, Applying
the Wright Line Testt Mixed Results In the Circuits, NLJ, 3/22/82, p. 32.
Applying the tests for evaluating a prima facie case of protected activity

.1443 the means of  production.     See
